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Consent for the Richborough Connection Project

Written Representation submitted on behalf of South East Water

Planning Inspectorate Reference No: EN020017 Richborough Connection Project
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SEW's Comments on the Applicant's Deadline 5 Documents

1 SEW have a number of comments in response to the Applicant's Deadline 5 submission.

Information already provided to the ExA has not been repeated and SEW relies upon its

previous submissions. For the avoidance of doubt, a lack of response to any particular point

raised in the Applicant's Deadline 5 submission should not be taken as acceptance of the

Applicants' position.

Document 8.34 – Limits of Deviation (LoD) –REP-015

2 At page 2 of Appendix B the Applicant confirms that a maximum lateral LoD is 10m from the

route centre shown on the Works Plans. However, this is not reflected in the DCO and should

be clarified in Article 5 (a) of the DCO along with the specific 'pinch point' areas mention

where the LoD are reduced. Including PC7-9 where the LoD is said to be reduced to 5m to

the South of centre line due to Broad Oak Village.

3 Longitudinal LoD are not currently fixed by the DCO and the Applicant states movement

would be on a case by case basis but generally would be no more than 30m.

4 Vertically the Applicant confirms that there is no downwards LoD and upwards a LoD of 4m

from the d evelopments how on the d es ign d rawing. However, it is not clear from what point of

the design drawing. SEW assume this is the from the tallest position shown on the design

drawing i.e. the top of the tallest pylon but this should be clarified and a downwards LoD

secured, especially in respect of the Reservoir site.

5 Within document 8.35 (REP5-016) at item 2.11 there is a table which the Applicant states

shows the envelope of conductors within the LoD, including statutory clearances. It shows the

statutory clearance, and the "Minimum Ground Clearance at Maximum Pylon Height"

(emphasis added). The table therefore shows the currently proposed minimum clearances

and the maximum clearances possible within the LoD. However, the table does not show

what is the minimum pylon height that can be achieved within the LoD, before the statutory

clearance becomes the constraint, and thus the minimum ground clearance in that situation.

The Order as drafted, therefore allows for a more significant constraint on planting height than

is indicated in the table provided to the ExA, showing again that a restriction on downwards

LoD is critical for SEW.
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Document 8.35 – Comments on the Applicant's response to Technical Notes –REP5-016

6 At paragraph 1.7 the Applicant states that it is not possible to provide a detailed mitigation

scheme for a future reservoir in the absence of a detailed reservoir proposal. It is accepted by

SEW that a final form planting and maintenance/mitigation scheme could not be agreed at

this stage. However, there is sufficient detail within the existing concept design for the EA and

NE to have both confirmed the level of mitigation that would be necessary.

7 Furthermore, the principle of the mitigation that would be required is set out in relevant

legislation, for example, the requirement to prevent the deterioration of an existing water

source (see the Water Framework Directive 2000 and the Water Environment (Water

Framework Directive) (England and Wales) Regulations 2003
1

see paragraphs 96-98 and

107-108 of REP2-099 and REP4-054 for further details.

8 Therefore, the type and level of mitigation required is known even if the specific details cannot

be finalised. The parties have not been able to confirm a feasible way in which the required

type and level of mitigation could be achieved with the RCP in place. Nor is there any

mechanism in the DCO that would secure the ability of SEW to be able to deliver and retain

such mitigation.

9 The Applicant's suggestion of a coppicing option is still theoretical and the phrases "c ou ld be,

as s u med and wou ld probably be"are frequently used. There is again a lack of detail on how

the Applicant's suggested 'feasible' option, would actually be achieved in practice, for

example in paragraph 1.11 (v) the Applicant states that material could be 's ens itively

extrac ted 'but gives no indication of how. In any event, without amendments to the powers

and rights sought in the DCO the Applicant's description of options are of no practical

significance because they are not reflected in what the Secretary of State is being asked to

approve.

10 The Applicant states in its conclusions (see paragraph 1.127) that it would work with SEW in

developing that [mitigation planting] plan atthe appropriate time. However, unless changes

are made to the DCO and/or a binding legal agreement entered into SEW have no guarantee

that this will be done and no way in which to enforce such an intention.

11 For a detailed and technical response to the Applicant's comments please see the report

prepared by Johns Associates Limited which is attached as Appendix 1.

1 See in particular Regulation 1
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Document 8.31 The Applicant's Comments on Responses to Second Set of ExA Questions –

REP5-012

12 On page 20 (Q.2.3.17) the Applicant states that it believes the cost of re-routing existing 132,

33 and 11k OHL on the Reservoir site would be approximately £11,545,125.00.

13 In fact it is only the 132kv OHL that would require undergrounding. The cost of doing so was

assessed as £336,000. SEW would like to see how the figures the Applicant has suggested

have been calculated and believes that the costs calculated now (as apposed to 2008 when

SEW's initial estimate was produced) would be a maximum of £1.4 million. Please also refer

to Appendix 11 to SEW's Summary Notes of the Compulsory Acquisition Hearing held on 19

and 20 October 2016 submitted at Deadline 6.

14 On page 23 (Q2.3.18) the Applicant makes a number of comments about the gradients for the

fish pass and the shallowest possibilities. The Applicant states that it believes 1:180 to be the

shallowest possible gradient and that SEW have ignored river features that create small head

drops. SEW disagree with this statement as, although it recognises that the existing Sarre

Penn has been identified as having a gradient as previously described, the peculiar and

unique situation of this watercourse diversion/replacement is that the watercourse as a whole

must comply with the WFD and not lead to deterioration of the water body. This may mean

that like for like replacement of the water body would require some physical conditions to be

varied in order to create the conditions suitable for the watercourse to function appropriately.

As the precise requirements of watercourse design cannot be confirmed this early in the

design process, the flexibility and guidance available must remain relevant to a design for fish

passage in compliance with Environment Agency guidance.

15 The use of in-channel features to drop water levels locally will be part of the list of options

available within the detailed design but cannot and should not be used as a means to restrict

the design footprint this early in the process. The fact remains that design development for

the river diversion (including its suitability for fish passage) will be substantially more complex

and restricted with the RCP within the SEW land than if it were outside.

16 On pages 28-29 (Q 2.3.36) , the Applicant makes a number of points to which SEW wishes to

respond:

(a) The Applicant states that SEW could rely on Art. 4.7 of the Water Framework

Directive to argue that good groundwater and ecological status for the Sarre Penn

River and fish pass do not need to be achieved because failure to achieve the

necessary status results from modifications to a water body which are of overriding

public interest. This suggestion provides an acknowledgement by National Grid that

there will be a very substantial interest if the delivery of the Reservoir. If SEW could

only seek to obtain consent for the Reservoir on the basis that Art. 4.7 is satisfied,

that would mean that the risks to its delivery had undoubtedly increased to the stage
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that serious detriment was caused to SEW's undertaking. In any event, SEW does

not consider that it would be able to rely on derogations under the WFD; to do so

would cast doubt on the evidence that informed SEW's Water Resource Management

Plan.

(b) The Applicant asserts that SEW cannot demonstrate 'beyond reasonable doubt' that

it is current able to satisfy the relevant statutory requirements to deliver the Reservoir.

This is not the relevant test that SEW needs to satisfy and it is wholly inappropriate

for the Applicant to seek to import the criminal standard of proof in this way. SEW

suggests that the task for the Examining Authority and the Secretary of State when

assessing this part of the Applicant's case is to consider the material before them and

ask whether the evidence demonstrates that SEW is unlikely to be able to deliver the

Reservoir in the absence of RCP. SEW has provided extensive evidence to support

its assertion that in the absence of the RCP the Reservoir can and will be delivered

such as at Part B of its Written Representation [REP2-099].


